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DRAFT PRELIMINARY ORDER

On January 15, 1999, the Advisory Commission on State Emergency Communication
(ACSEC) and the Greater Hamis County S-1-1 Emergency Network (GHCEN) filed for
emergency declaratory rulings ordeting Southwestern Bell Telephone Company (SWBT) to:

e Provide unbundled access to its 9-1-1 network and 9-1-1 database managcmént system (911
DBMS); and '

¢ Permit other providers direct access to the SWBT 9-1-1 tandem switch to permit real-time
data interjection for the purpase of the real-time routing of 9-1-1 calls.

L Procedural History

The Public Utility Commission of Texas (Commission) referred this matter to the State
Office of Administrative Hearings (SOAH) on January 20, 1999. On February 4, 1999, General
Couasel, SWBT, ACSEC/GHCEN and SCC filed their lists of proposed issves. On February §,
1999, the Office of Policy Development issusd an Order Requesting Briefing on Threshold
Legal/Policy Issues. General Counsel, SWBT, ACSEC/GHCEN and SCC filed briefs on these
thrshold‘legal/policy issues on February 12, 1999.
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| Background

SCC is 2 datzbase management company under contract with ACSEC to provide an
enhanced 9-1-1 database management system (DBMS) in a multd-competitor, multi-provider
environment. SCC and SWBT engaged in negotiations to find a mutually agreeable network
configuration so that SCC and ACSEC/GHCEN can conduct 2 pilot project testing this system.
ACSEC/GHCEN =zllege that PURA gives the Commission the authority to order unbund]i:ng.
ACSEC/GHCEN also allege that SWBT refuses to allow the necessary access 10 its 9-1-1
tandem switch to conpect the DBMS. ACSEC/GHCEN contend that access is necessary to
provide real time, antomatic location identification (ALT) based selective routing.

SWBT alleges that that the SCC proposal is pot technically feasible and, even if it could
be done, requiring interconnection and access to its tandem switch would diminish the integrity
of 9-1-1 service to the public. SWBT also alleges that PURA and the FTA do pot require SWBT
to interconnect with SCC or to query a third party database to determine 9-1-1 call routing.

IL Yssned to be Addressed

Pursuant to TEX. GOV’ CODE ANN. § 2003.049(e) (Vernon 1999), the Commission will
provide to the ALJ a Iist of issues or areas to be addressed in any proceeding referred to the
SOAH. This preliminary order will address oply those threskold legal/policy issues from the
Briefing Order of February 8, 1999. A Supplemental Preliminary Order addressing issues of fact
will be issued subsequent to the March 25, 1999 Open Meeting.

IIl.  Threshold Legal/Policy Determination

On February 8, 1999 the Commission issued an order requesting briefs on six legal/policy
r.hmhold issues. ACSEC/GHCEN, SWBT, SCC, and General Counsel filed briefs on thrse
threshold issues. The Commission makes its determination on the following thrshold

legal/policy issues pursuant to the Administrative Procedure Act, TEX. GOV'T. [CODE ANN. §
2001.058(c) (Vernon 1999).
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THRESHOLD QUESTIONS 1, 5, AND 6

1. Is SWBT obligated under state or federal law to provide unbundled access to its 9-1-1
network and 9-1-1 database management system services?

5. Are third parties that provide 9-1-1 database services required to obtain 2 appropriate
certificate in order to interconnect under section 251(c) of the federal
Tclecommunications Act of 19962

6. How does the FCC’s 9-1-1 Forbearance Order impact this case, if at all?

POSITTON OF THE PARTIES

ACSEC/GHCEN posit that under PURA! § 60.022, the Commission can otder SWBT to
provide wmbundled access to its 9-1-1 nctwork and 9-1-1 DBMS. PURA §60.022 generally
states that the Commission may order unbundling of local exchange company services upon
contemplation of the public interest and competitive merits. If SWBT is not required to
unbundle, ACSEC/GHCEN argues, then the 9-1-1 agencies may not reccive all of the
technological benefits of competition contemplated by state and federal lawrmakers.

SWBT argues that FTA §2512(cX3) requires unbundling to further campetition only
between “telecommunications carriers.” Because all parties agree SCC is oot currently 2
telecommunications carrier, SWBT contends that FTA § 251 does pot requ'ire unbundling.
SWBT also states that FTA § 251(c)2) limits interconnection to requesting telecommunications
carriers, and that state law only requires interconnection between certificated
telecommunications utilities (CTUs).? Because SCC is not currently a CTU under state law or
certificated teleconununications carrier under federal law, SWBT contends that PURA and FTA
do uot require interconnection.

! Public Utility Regulatory Act. TEX. UTIL. CODE ANN. §§ 11.001-63.063 (Vamon 1999) (PURA).

2 Telccommunications Act of 1996, Pub. L. No. 104-104, 110 St 56 (codified 2s amended in seatteres seqions of 15 and 47
US.CJ (FTA)

3 PURA $60.124 rcquires microperable perworks; PU.C. Subst R § 23,97(a) requires inierconnecuons between
telecomraunications sexvice providers o provide interoperoble networks,
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SCC contends that the FCC’s Eorbeﬂg_QrdeH and PURA aim to make system
elements available to competitors. SCC relies oa PURA. § 60.022(b),¥ which authorizes the
Commission to unbundle any network element after it cousiders the public interest and
competitive merits of further unbundling. SCC also claims that, although this case does not fit
the ILEC/CLEC competitive paradigm, given that 9-1-1 is a unique network, the Commission
should grant the requested relief even though SCC is not a CTU.

General Counsel posits that under PURA. and FTA § 251(c), SCC would be entitled to
interconnection after SCC is cartificated General Counsel argues that SCC may file for a
certificate under PURA §54.154,6 which is intended for “innovative, competitive, and
entrepreneurial business{es] to provide telecommunications services.” General Counsel also
points to Docket No. 196217 as laying the predicate for granting SCC a certificate.

Discussion
Unbundling

Authority for requiring unbundled access 10 the 9-1-1 network and $-1-1 database
management systems rests in Chapter 60 of PURA. PURA § 60.021 states “at a minimum, an
{ILEC] shzll unbundle its network to the extent the [FCC] orders.” PURA § 66.022(3) allows

unbundling beyond what the FCC ordecs. PURA. § 60.022(b) requires that the Cornmission
“consider the public interest and competitive merits of further unbuedling.™

¢ In the Mauers of 8ell C

npanies Petitions for Forbearance froov the Appli of Section 272 of the C Actof

1934, & Amended, 1o Certan Activities, CC Docxs No. 96-149, Memcrandun Opimion ad Order, (February 6, 1998)(Forbearance
Order). .

5 PURA 606.022(b) states “before ordering fimther unbundling. the Commission must consider the public intrrest and competitive
mesits of further unbundlng =

§ PURA §5% 54(a) states: “The Commission may grant 3 certifieste 0 eacourage ag innovalve, competitive, snd
entreprepeuniaf b o provide t=lscommumications services.”

7 Applicouan of Dakota Services Lid For a Service Provider C ertificate of Operating AuthoruyDockes No. 19621 (Jan. 13,
1999). (Dacket No 19621 There, the commission granted mm SPCOA 0 3 telecommunications compaay providing data services oaly.
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Tbe Commissicn's authority to order further unbundling has previously been affirmed in
federal district court! with regard to unbundling dark fiber and subloop, elements beyond the
basic seven unbundled network elements delincated by the FCC2 SCC’s access to SWBT's
unbundled 9-1-1 network and database management systems will require an interconnection
agreement between SWBT and SCC.

Certification

Selective routing, as part of the 9-1-1 network, is a necessary element of basic local
telecommumications service, as defined by PURA § 51.002(1)(E),!? as well as a basic network
service, as defined by PURA § 58.051(8).11

In Dakota, the Commission granted an SPCOA to an entity proposing to provide data-
only service. The Camruission determined that Dakota’s provision of xDSL data over an ILEC’s
network constituted an element of basic local service; therefore, Dakaota was required to obtain
an SPCOA.!2 By analogy, because SCC will provide a portion of the netwdrk necessary to

8 Southwestern Bell Telcphone Co. v AT&T,No. AS7-CA-112 S5, 1998 U.S, Dist. LEXIS 15637, st 10 (W.D. Tex., Aug. 31
1998).

9 The scven elaments includes the local loop, merwork intorface device, switching capability, intoroffice taasmission

facilitics, sigmling nceworks and call relaed databases, operstions support systcms funcions, and operator servicss md directory
aSRSADCE.,

10 pURA § 51.002(1)(E) states that basic local elecommunications service mexns “access 10 911 service provided by 2 local
autherity or dual party relay serviee”

W PURA 53 0S1(8) defincs “seocss 1o 911 service provided by & Jocal authovity or dual party relay service™ ss pant of the
services included in basic nctwork services.

12 Bociet No.[9621, Order on Centified Essues st 3 (Jam. 13, 1995).
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provide basic local service,!3 it must obtain 2 certificate as required by PURA 54.001.14 If SCC
seeks an SPCOA, the Commission may consider the criteria specified in PURA § 54.154.\5

A certificated telecommunications utility may interconnect under PURA § 55.008(2) to

provide telecommumication service. Fuxther, as a CTU, SCC may request intercannection under
the federal Telecommunications Act of 1996.

The Forbearance Order narrowly defined the ALI function of a 9-1-1 wetwork as an
information service.1é However, the selective routing function was not addressed in that order.
The Commission determines that selective routing is an element of basic telecommunications
service. Under FTA § 251, intercormection is required between telecommunications camiers. If
SCC obtains the proper SPCOA, thea it is eligible for interconnection.

THRESHOLD QUESTIONS 2 AND 3 ;

2. Is SWBT obligated under state or federal law to allow other praviders direct access to
SWBT"s 9-1-1 tandem to permit real time data interjection for the purpose of real time
routing of 9-1-1 cslls? ‘ '

4. Is the Commission’s ruling in the Mega-Arbitration I proceeding that “ SWBT is not

required to allow signaling system 7 (SS7) advanced intelligent access from MCDs
service control point” dispositive in this matter?

13 pURA § 51.002 lacludes inter alia, providing “access to 9-1-1 serviee provided by a local authority or dyal party relsy
sexviee™ as pan of basic local telecommunications service.

14 pyRA § 54.001 staes that ~a person may oot provide local cxdhngc service, basic local lelecorumunications serviec, or

switched aecess service unless Lhe persons obtains &: (1) cartificue of convenience and pecessity; (2) ccrtificas of operting authorizy;
or (3) servioe provider certificars of operating authority.”

15 PURA § 54 154 stmes thar certiSication Is available for “iznovative, competilive, and entepreneurial businessss provide
lelcoommunicasons services ™

16 forbearance Order at 117
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POSITYON OF THE PARTIES

ACSEC/GHCEN argue that Mega-Arbitration I\" is not dispositive of the issue of SCC'’s
routing of 9-1-1 calls. ACSEC/GHCEN posit that the Commission intended to leave the issue
open for futuwre consideration.!8 ACSEC/GHCEN also posit that an arbitration is a private
resolution between involved partics.

SWBT states that neither state nor federal law explicitly require SWBT to route calls
using the instructions of a third party database provider. In fact, SWBT avers that the
Commission’s finding in Mega-Arbirration I that “SWEBT is not required to allow Signaling

System 7 (SS7) advanced intelligent access from MCI’s Service Control Point” is dispositive of
this matter. !9

SCC claims that Mega-Arbitration I is not dispositive of the issue of SCC’s routing of 9-
1-1 calls. SCC notes that the scope of their deployment is far more limited than the MCI
proposal rejected by the Commission in Mega-Arbitrarion I. There, SCC posits that MCT had
requested its service control point to control certain operations within SWBT’s switch so MCI
could use SWBT’s switch as a platform on which to provide a variety of services different from
or in addition to thoss inherently supported by SWBT’s switch.

With regard to Mega-Arbirration I, General Counsel indicates that 1o the extent that
industry standards have been cstablished concerning connectivity of ILEC switches with local
service provider service control points (SCPs), parties may petition the Commission to require
SWBT to provide connectivity. In the absence of such standards, General Counsel avers that the
Mega-drbitration I proceeding is dispositive on the issue of direct access and control of SWBT's

17 Perition of MFS Commwucarions Co. Inc. for Arbitranon of Pricing of Unbundled Loops.Consolidated Dacket Nos.
16185 er al., (Nov. 7, 1996). (Megn-Arbwavion [). s Mega-Asbitration L the Commission stated. “when industry standards are
esuablished coneorning connectivity of ILEC swimches with local service provider service control points, parties may petiton lbe
Commission to roquire SWBT to provide such conncctivity.” '

12 Mega-Arburanion | ocder a1 7.
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9.1-1 tandem switch through SCCs” SCP. General Counsel believes that if SCC seeks access
through a signal transfer point, however, then Mega-Arbitration I may not be dispasitive in this

case.
Discussion

Mega-Arbirration I only touched on the issus of access and routing: There the
Commission stated “SWBT is not required to allow signaling system 7 (SS7) advapced
intelligent access from MCI’s service control point.™® However, in that case MCI sought access
to SWBT’s switching facilities for the purpose of controlling certzin operatiops. In the instant
case, SWBT would query the SCC database for routing instructions oaly in the case of a 9-1-]
call

The Commission concludes that its decision in Mega-Arbitration I may not be dispositive
here. In rendering this conclusion, the Commission notes that it also left the issue open for
further copsideration in Mega-Arbirration I, stating, “When industy standards are established
concerning connectivity of ILEC switches with local service provider SCPs, parties may petition
the Commission to require SWBT 10 provide conpectivity.”?! Although the Commission
detenmines that SWBT is required to allow SCC access to the 9-1-1 tandem switch, factual issves
remain with regard 10 whether SWRBT is required to route calls per SCC's instruction. At this

time, the Commission chouses ot to issue a finding as to SCC’s control of this selective routing
function until & factual record is developed.

THRESHOLD QUESTION 3
3. Is SWBT obligated under and/or prohibited by state or federal law to disclose customer

proprietary network information to a third party database provider to maintain the
state’s 9-1-1 database and route 9-1-1 calls?

19 o
20 44

24 4
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POSITION OF THE PARTIES

SWBT posits that it is prohibited by FTA § 222% from disclosing CPNI to unaffiliated
parties without the customer’s consent. SWBT has offered, however, to provide a service order
exiract containing the infonmation required by the FCC’s Forbearance Order (subscriber list
information) twice a day.

SCC requests access to the SWBT service order system (SORD)® to “maintain the state’s
9-1-1 database and route 9-1-1 calls.” SORD contains CPNL SCC posits that state and federal
law do not prohibit SWBT from disclosing CPNI to a third party dambase provider based on
FTA § 222(c)(1)(B), the CPNJ Order,24 the Caller ID Order25 apd the Forbearance Order?s

ACSEC/GHCEN posit that no CPNI is necessary to route 9-1-1 calls, asserting that 9-1-1
call routing is based solely on telephone numbers (TNs) and emergency service numbers (ESNs).
They contend that CPNI is an issue in the cantext of “read-only access™ fot 9-1-1 database
verification and validation purposes.

This issue was not included in ACSEC/GHCEN’s otiginal peﬁtion‘ for declaratory
rulings and petitianers asked to defer bricfing on the “read-only access™ issue until a later time
should the Cammission wish to consider the issue in this docket.

2 Section 222(c)(1) states “Excrpt 2 rquined by law or with the aprproval of the customer, a \=lecommunications emmier that
receives or obains CPNI by virme of its provision of 2 telecommunications service shall only use, disclose, or pemit sceess to
individuslly identifiable CPNI in its provision of (A) the ielecommunicanions sexvice from which such information & decived, ot (B)
services, oacassary to, or veed in, the provision of such telecommunications sexvics, inchadiag the pablishing of directories.

23 SWBT's SORD system contains subssribes list information and CPNI and is used 1o make changes to service, for billing,
and other administrative scvitics.
24 Implementation of the Telecommumcations Act of 996 Telecommunications Carriers™ Use of Customer Proprietary

Nensork Information and Other Customer Informetion, CC Docket No. $6-115, Second Report and Order, and Further Notice of
Propased Rulemaking, 13 FCC Red 3061 a2 1] 74, 80 (1958) ‘

25 Rules and Policies Regarding Calling Number Identificotion Servica-Caller IDCC Docket No. 91-281, Memorandum

Opinion and Order on Recorsideradon. Second Report and Order, and Third Notice of Proposed Rulemating, 10 FCC Red 11700,
11740t Y111 (1995)

MAR-22-1999 @8:57 S12 488 9200 97

P.11




PUC Docket No. 20334 Dralt Preliminary Ocder Pageol12
SOAH Docket No. 473990155

Gegera! Counsel argues that subseriber list information does not fall under the definition
of CPNI under the FTA and therefore, such information must be provided by SWBT as required
in the Forbearance Order. General Counsel also motes that FTA § 222 defines CPNI and

permits carriers W use, disclose or permit access 10 such information without prior customer
approval in very limited circumstances.

Discussion

Subscriber list information is defined by the FCC's Forbearance Urder as “all listiag
information, including unlisted and unpublished oumbers as well as the pumbers of other LECs
customers, that it uses w0 provide E911 services™’ Therefore, subscriber list informarion
encompasses ALL

CPNI is defined as “information that relates to the quantity, technical configuration, type,
destination and ammount of use of a telecommunications service subscribed to by any customer of
a telecommunications caryier, and that is made aveilable to the carrier sa!cly’by virtue of the
carrier customer relationship.™% CPNI excludes subscriber list information® According to the

FCC's Forbearance Order, SWBT must provide subscriber List information to unaffiliated
entities.3¢ ’

SCC may reqtiire access to the SWBT SORD systern to provide zeal-time updates of its
database 3! This entails access to CPNI. Though FTA § 222(c) limits access to CPNI, SCC msy
qualify to receive this information under FTA §222(b). FTA §222(b) states “a
telecommunications carrier that receives or obtains proprietary information from another camier

27 Forbearonce Order 8§ 28.
4 FTA 222(00XA)
29 FYa § 22O

30 Forpearonce Order at 1 34.

30 ACSEC envisions real-fime updating of laformation 2s oppeszd to the bawch updating offered by SWBT.
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for purposes of providing any telecommunications service shall use such information only for

such purpose...”

For these rezsoas, based on the Forbearance Order, SWBT is required

oy

o provide SCC
with subseriber list information on a parity basis for the purposcs of establishirg and updating
the 9-1-1 database. Based on the factual outcome, the SOAH ALJ will determine what SCC

requires as well as the legal basis for granting access to SWBT's SORD system (and thus CPNI).

-

IV. Summary of Threshold Legal/Policy Determinations:

1. Is SWBT cbligated under state or federal law to provide usburndled access to its 9-1-1
network and 9-1-1 database management system services?
Under state and federal law, SWBT is obligated to unbundle access to its petwork and
interconnect with SCC. SCC must obtain a certificate, however, to provide its services.

7
2. Is SWBT obligated under state or federal law to allow other providers direct access to
SWBT’s 9-1-1 tandem to permit real time data interjection for the purpose of real time

routing of 9-1-1 calls?

SWBT is obligated 10 provide direct access to ALI; however, the Commission declines to
rule at this time whether SWBT is required to permit real time data interjection.for the
purpose of real time routing of calls. This ruling depends on answers to factual questions.

3. Is SWET obligated under and/or prohibited by state or federal law to disclose customer
proprietary network information to 2 third party database provider to maintain the
state’s 9-1-1 database and route 9-1-1 calls?

Based on the Forbearance Order, SWBT is required to provide SCC with subscriber list
information on 2 patity basis for the purposes of establishing and updating the 9-1-1
database. The SOAH ALJ will factually determine what information SCC needs from SWBT

to provide jts service, as well as whether SCC may access SWBT's SORD system (and thus
CPN]) as a Jegal matter.

Is the Commission’s ruling in the Mega-Arbitration I proceeding that “SWBT is not
required to allow signaling system 7 (SS7) advanced intelligent access from MCI's
service control point” dispositive in this matter?
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Sce answer to No. 2.

5. Are third parties that provide 9-1-1 database services required to obtain an appropriate
certificate in order to interconnect under § 251(c) of the federal Telecommunications
Act of 1996?

SCC is required to obtain a certificate because it is providing the selective routing function, 2
necessary element of basic local service, A certificate is required in order to interconnect
under § 251(c) of the federal Telecommunicatioas Act of 1996.

6. How does the FCC’s 9-1-1 Forbearance Order impact this case, if at all?

The Forbearance Order is an integral part of this case; it defines the ALI function of DBMS
as information service. While it does not address the selective routing function, this
Commission determines the selective routing function is a telecommunications service. The

Forbearance Order requires SWBT to provide subscriber list information at parity, that is, at

the level that it provides such information to itself, ;

V. Effect of Preliminary Order

The Comrmission’s discussion and conclusians in this Order regarding threshold legal and
policy issues should be considered dispositive of those matters. Questions, if any, regarding
threshold legal and policy issues may be certified to the Cammission for clarification if the
SOAH ALJ determines that such clarification is necessary. This Order is preliminary in nanumre
and is entered without prejudice to any party expressing views contrary to this Order before the
SOAH ALJ at hearing. The SOAH ALJ, upon his or her own motion or upon motion of any
party, may deviate from the non-dispositive rulings of this Order when circumstances dictate that
1t is reasonable to do so. Any ruling by the SOAH ALJ that deviates from this Order may be
appealed to the Commission. The Commission will not address whether this Order should be

modified except upon its own motion or the appeal of a SOAH ALJ's order. Furthermore, this
Order is not subject to motions for rehearing or reconsideration.
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SIGNED AT AUSTIN, TEXAS the day of March, 1999,

PUBLIC UTILITY COMMISSION OF TEXAS

PAT WOOD, I, CHAIRMAN

JUDY WALSH, COMMISSIONER

Y]

BRETT A. PERLMAN, COMMISSIONER
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